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A Closer Look at Foreign Investment

Armand de Mestral, McGill University with the assistance of Daniel Suss

Canada and the European Union are embarking on what has the potential to become a very
comprehensive bilateral economic agreement. With the momentum of three important public
announcements within the last five months,® Canadian and European Union authorities are
showing a good deal of optimism that the formal start of negotiations on the final document will
be announced as early as this May at the annual Canada-EU summit in Prague.” For Canadian

International Trade Minister Stockwell Day, this is viewed as a “priority”.?

There is good reason for this, in spite of — or perhaps due to — the global economic slowdown. A
desire to lessen Canada’s dependence on the American economy is no doubt a contributing factor,
along with general frustrations over fruitless negotiations at the Doha Round.* There may be a
mutual interest to increase North Atlantic leverage vis-a-vis the increasingly powerful Asian
markets for future WTO negotiations.® In addition, there is the continuing concern regarding
labour shortages given that Canada’s labour pool is growing by half the rate of 25 years ago and
the rate of increase continues to decline.® And, of course, the Canada-EU joint economic study’
released in October 2008 predicted a $12 billion boost to the Canadian economy and a 20%
increase in bilateral trade.®

The latest announcement delivered on March 5, 2009 in the Joint Report on the EU-Canada
Scoping Exercise,’ outlined the areas to be negotiated and included a few interesting innovations.
It suggested that an agreement should introduce a more binding form of regulatory cooperation,™
facilitate the mutual recognition of professional qualifications,”> and include sub-central
governments in everything from services trade to public procurement liberalisation and foreign
investment.*? The following section will discuss the potential for progress in this last issue.

* Armand de Mestral is Jean Monnet Professor of Law at McGill University. Daniel Suss (BCL/LLB,
McGill). The views expressed are attributable only to the author in a personal capacity and not to any
institution with which they are associated.
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Investment Liberalisation: How Deep will it Go?

The Joint Report stated that “The agreement should include, as a minimum, all the chapters of the
most ambitious EU and Canadian bilateral economic agreements to date.”*® Specifically for trade
in services, and foreign investment to the extent that it is covered as services supply Mode 3
(commercial presence), it insists that it “should provide for a considerably higher level of
ambition than the current WTO commitments”: it should apply to all levels of government, and
no mode of supply or services sector should be excluded a priori.** The Joint Report’s approach
to opening up foreign investment regulation reflects that of both the Canadian government and
European Commission. It aims to improve market-access (pre-establishment phase) and non-
discriminatory National Treatment (post-establishment phase), to improve transparency through a
clear regulatory framework, and to facilitate the free-flow of capital movements and ‘key
personnel.’*®

But how ambitious have these governments really been? At the WTO, TRIMS only applies to
investment measures related to trade in goods,'® and, while GATS nominally applies to
commercial presence,’” few governments have made significant concessions in their schedules,
either in terms of breadth or depth. This contrasts to some degree with achievements in Canada’s
FIPAs (Foreign Investment Promotion and Protection Agreement) and FTAs (Free Trade
Agreements) and the EU’s Association Agreements. However, these agreements still exhibit a
good deal of restraint, some of the glaring examples of which are outlined below.

Firstly, both the EU and Canada still take broad sectoral exceptions in their schedules to
otherwise broad investment-liberalising clauses in the main texts of the bilateral or plurilateral
agreements. These sectors overlap considerably. They include social services or public utilities,
telecommunications or audio-visual services, water transport services or national maritime
cabotage, air transport services and financial services®® (though the latter two have been the
subject of separate liberalising agreements or chapters).”® Any breakthroughs in these sectors
might therefore not have been expected in a new agreement were it not for statements such as that
by Minister Day and Czech Minister of Industry and Trade Martin Riman in January this year
expressing “a desire to increase trade and investment in key sectors, including aviation,
information and communication technologies, aerospace and defence, life sciences, agriculture
and agri-food, and environmental technologies.”® Fresh movement in these areas may therefore
be forthcoming.

As for dispute resolution, whereas Canada has regularly included binding investor-state
arbitration provisions in its FIPAs and FTAs,? the EU (as opposed to its member states’ in their
numerous BITs (Bilateral Investment Treaties)) has no history in this area and there are doubts as
to its capacity to commit itself to binding investor-state arbitration. It is quite possible that
existing Canada EU Member State BITs will continue to govern for the time being.

Both Canada and the EU have generally managed to bind their respective sub-central
governments to the investment-liberalising clauses of their various treaties prima facie.?
However, with extensive and highly diverse carve-outs by each EU member state,? as well, given
that most provincial jurisdiction is already excluded through the sectoral exceptions noted above
(consider ‘social services’), there is ample room for expansion here too. Minister Day appears
confident that the provinces will be compliant,®* but we will simply have to wait and see the full
extent of provincial penetration a Canada-EU agreement will achieve.
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