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Background/Challenge 
 In 2020 the European Commission released 

drafts of its proposed Data Governance Act 
(DGA, November 25, 2020), Digital Services 
Act (DSA, December, 20, 2020), and Digital 
Markets Act (DMA, December 20, 2020).  These 
were followed by the draft of the Artificial Intel-
ligence Act (AIA, April 21, 2021).  

 These legislative proposals form the first coher-
ent approach to a wide-scale and far-reaching 
regulation of administrative, commercial, and 
personal online services.  Once passed, the bills 
will have force of law within the EU. Together 
with the General Data Protection Regulation 
(GDPR), they will serve as a world-wide model 
for countries to follow, thus reinforcing the 
“Brussels Effect” of EU legislation. 

 The long-debated creation of these bills was 
made necessary on the one hand by the largely 
unchecked aggressive commercial activities of 
very large US-based digital corporations, and on 
the other hand by the realization that leaving reg-
ulation to individual member states would create 
the significant risk of having contradictory legal 
rules within the EU.  This would lead to legal 
uncertainty, hampering cross-border trade and 
protection of persons. Of particular importance 
was the consideration that only by acting at the 
EU level would it be possible to reach a critical 
mass capable of confronting the two digital great 
powers: China and the US. 
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KEY FINDINGS 

 Artificial intelligence (AI), and particularly 
automated/algorithmic decision-making, is, 
together with vast amounts of data, the founda-
tion of virtually all digital activities available 
to individuals, businesses, and administrations. 

 The development and expansion of AI world-
wide is unstoppable. Some AI applications and 
activities are foreseeable, some not. In addi-
tion, most important AI actors are located 
outside the EU, but operate in its Single Mar-
ket. Faced with this situation, the EU is 
obliged to act to protect its residents and busi-
nesses, including digital enterprises and future 
start-ups, and its position as a global actor rep-
resenting a set of human-centric values. 

 In the words of Competition Commissioner 
Margarete Vestager when introducing the AIA, 
“no matter how fast technologies evolve, AI is 
always aligned with who we are and what we 
stand for.” This means also that in some cir-
cumstances, business activities will have to 
be circumscribed or even prohibited. The 
freedom to conduct business is not absolute. 

 The AIA aims to protect the human rights cod-
ified in the EU Charter of Fundamental Rights 
by classifying the uses of AI systems into three 
categories: (i) prohibited, (ii) high risk, and 
(iii) others.  Category (i) refers to systems di-
rectly negating any of the fundamental rights; 
category (ii) applies to systems potentially im-
pacting such rights or forming part of a safety 
component of a product; and category (iii) to 
systems viewed as potentially harmless.  

 Before making any systems available within 
the Union, distributors, owners, lessors, users 
etc. are to submit their systems for certifica-
tion.  Oversight of use and impacts will follow.   

Summary  
 With its draft bills for regulating artificial intelli-

gence (AI), the European Union (EU) is propos-
ing nothing less than a total system reset in this 
crucial policy area.  The aim is (i) to protect EU 
residents and society from the problematic ef-
fects of digital communication and (ii) to create 
fair competition rules for online business.  
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KEY FINDINGS (continued) 

 Robust penalties are envisaged for infractions.  
The results of investigations for alleged infrac-
tions are to be public, as will also the evidence 
– including the algorithms themselves. 

 The DGA, DMA, and DSA regulate particular 
areas of AI activities within the EU. The DGA, 
pertaining largely to public authorities, appears 
to be the least controversial measure. The 
reach of the DMA and DSA, on the other 
hand, extends to the widely-used services of 
such corporations as Meta, Alphabet, Mi-
crosoft, Apple, Amazon and other large enti-
ties.   

 The goal of the DMA is to create equal and 
equitable conditions for digital cross-border 
commerce in the EU Single Market. Starting 
from a recognition of “the particular impact of 
very large online platforms on our economy 
and society”, the DSA aims to reduce illegal 
content, harms and injury to established rights 
and to “set a higher standard of transparency 
and accountability”.  There are to be far-
reaching monitoring, investigatory and prose-
cutorial powers exercised by the Commission, 
with robust fines for infractions and publica-
tion of the evidence including algorithms. 

 Broadly speaking, European civil society or-
ganisations are in favour of the legislation and 
have argued for strengthening it.  Likewise, on 
December 15, 2021 the European Parliament 
approved a series of amendments to the DMA 
explicitly extending its range.   

 However, the legislation will be difficult to 
reconcile with US positions. American busi-
nesses which feel targeted have long been lob-
bying against the legislation, and US business 
organizations have strongly opposed the DMA 
and DSA.  On November 10, 2021, Reuters 
reported that the US government had circulat-
ed a paper warning against provisions in the 
draft legislation which would reveal proprie-
tary information.  Similarly, on December 22, 
2021, Reuters reported that the US Secretary 
of Commerce herself had expressed concerns 
about the drafts. 

Policy Implications 
 The EU’s proposed legislation is an 

act of self-assertion by the EU to protect resi-
dents, to promote and support European busi-
ness, and to avoid being overwhelmed by the 
value systems of the two digital great powers  
intensively operating and developing AI.  They 
are an expression of sovereignty and geopoliti-
cal thinking; they suggest a path for other coun-
tries to follow, thus recruiting allies in the re-
sistance to the dominance just mentioned.  

 The DSA and DMA proposals and, when finally 
passed (2023?), the resulting regulations them-
selves will continue to face US-based opposi-
tion, including from government circles. It is 
conceivable that the AIA will also become a tar-
get.  The significant policy implication of this is 
that when other countries (including Canada?) 
draft similar legislation, they must be prepared 
to face pressure from business, civil society, and 
governmental sources within the US. Opposition 
from China is to be expected also. 
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